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1. Can contracts be extended beyond the original term? 
Yes, provided the contract has not yet expired. 

Although the Open and Effective Competition policy states that a contract term must be specified in all contracts for the purchase of goods and services to be delivered over a period of time, in some cases it is recognised that agencies may need to extend the term of the contract beyond that specified in the contract.   

Firstly, it is important to remember that prior to extending the term of a contract beyond term both parties must agree to the extension prior to the expiration of the existing contract (including extension options stated in the contract).

2. Are there any formal requirements to ensure my extension is effective?
Yes, there are both contractual and policy requirements.
2.1 Contractual Requirements
Both the supplier and the agency must agree the terms of the variation.  The contract will usually be extended in accordance with the terms and conditions of the existing contract.  

Although it is not encouraged, on some occasions it may be necessary for some terms and conditions to be re-negotiated.  The agency must be satisfied that the terms and conditions agreed between the parties, including price, represents value for money to the government.  

The agreement to extend the contract must be documented and clearly agreed by both parties.  The agreement must also reflect any re-negotiated terms agreed by the parties.  

2.2 Policy Requirements
Previously, agencies wishing to extend a contract beyond term were required to effect an exemption from the minimum requirements of the Open and Effective Competition policy.  However, the State Supply Commission (SSC) has recently amended the SSC supply policies by introducing the concept of a variation.  

A ‘variation’ is defined as any variation in contract spend that exceeds the total contract value or estimated contract value recorded on TendersWA at the point of the award of the Contract.

Most, if not all, extensions beyond terms will actually also fit the description of a ‘variation’ and thus would have to comply with the SSC’s requirements relating to variations.  There is, therefore, a duplication of effort if agencies are required to effect an exemption and a ‘variation’.  Therefore in recognition of this, to reduce red tape while supporting the rationale of the policies, agencies are now required to submit only a variation memo when extending beyond term. The ‘variation’ must be submitted to: GM.APS@finance.wa.gov.au
3. What are reasonable grounds for extension?
The following list, which is not exhaustive, provides examples of situations in which it may be acceptable to extend a contract:

· A project is near completion and it is counterproductive to engage a new supplier to finish the job.

· A tender process has begun but more time is required to conclude the process and establish a new contract.

· The supply market is changing substantially (e.g. through consolidation of suppliers or perhaps new products or suppliers are on the horizon) and it is advantageous to wait for this to crystallise before approaching the market.

Although it may be administratively necessary to do so on occasions, reasonable grounds for extending contracts beyond their available terms and avoiding competitive requirements do not include inadequate planning/management or lack of resources. 
4. For how long can I extend the contract?
Contracts cannot be extended indefinitely. As a guide, it is generally considered acceptable practice to extend contracts:

· when the total value of the extension does not exceed 20% of the total contract value; and

· where the period of extension does not exceed six months.  

Considerable justification needs to be demonstrated to exceed these parameters.

5. Can contracts be extended beyond their original term if the existing contract term, inclusive of exercised extension options, has expired?
Can contracts be extended beyond their original term if the existing contract term, inclusive of exercised extension options, has expired?

No. The Contract cannot be extended if the existing contract term, inclusive of exercised extension options, has expired.  If the contract has expired, then it no longer legally exists and therefore it follows that, if it doesn’t exist, it cannot be extended.  Agencies continuing to receive goods or services under expired contracts are exposing themselves to contractual risks and are potentially in contravention of the State Supply Commission’s Open and Effective Competition policy.  

Often, a request to extend a contract that has already expired occurs because of an oversight or when an agency runs out of time to establish a replacement contract through delays in the evaluation process.  

If a short-term arrangement is required to allow business to continue with the existing contractor, then a new contract needs to be established.  

This is not a ‘variation’ under the SSC policies. In this scenario, the Accountable Authority is establishing a new contract. This new contract must comply with all other requirements of the SSC policies. For example it must be registered on Tenders WA if the value is $50,000 or above.
Further Assistance

For further enquiries regarding this Buyer Alert please contact the State Supply Commission on telephone (08) 65511500.
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